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CASE # CR—2000433

IN

THE SUPERIOR COURT 0F GLYNN COUNTY
STATE OF GEORGIA

STATE OF GEORGIA
v.

TRAVIS MCMICHAEL,
GREG MCMICHAEL. and
WILLIAM R BRYAN,
Defendants.
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ORDER 0N DEFENDANTS’ NOTICE OF INTENT
T0 INTRODUCE 404IbI EVIDENCE
On December 31, 2020 Defendants Travis and Greg McMichael filed a notice
pursuant to O.C.G.A. § 244-404(b) (“Rule 404(b)") and Uniform Superior Court Rule 31 .1

seeking the admission of certain other acts evidence.‘ The State responded to the Notice
on February 1, 2021 claiming, inter alia, that none of the prior acts were known to the

Defendants on February 23, 2020 and that none of the purported purposes listed by the
Defendants are relevant to an issue in dispute. The matter was heard by the Court on
May 12, 2021 with the Defendants filing a supplemental brief on June 2, 2021 and the

State then responding on June 18, 2021.

ADMISSIBILITY UNDER RULE 404(b)
Generally, the character of a victim is neither relevant nor admissible
trial.

Tarpley v. State, 298 Ga. 442, 443, 782 S.E.2d 642, 645 (2016).

in

a murder

A possible

exception to this general rule exists under Rule 404(b):

Under OCGA § 24-4-404 (b), "[e]vidence of other crimes, wrongs, or acts
shall not be admissible to prove the character of a person in order to show
action in conformity therewith," but such other-act evidence is admissible
for other purposes, including to prove intent, motive, and absence of
mistake or accident. The party offering evidence under Rule 404 (b) must
show three things: (1) that the evidence is relevant to an issue in the case
other than the defendant's character; (2) that the probative value of the
1

Defendant William R. Bryan adopted this motion on December 31, 2020.
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evidence is not substantially outweighed by its undue prejudice; and (3) that
there is sufficient proof for a jury to nd by a preponderance of the evidence
that the defendant committed the other act.
Strong v. State, 309 Ga. 295, 300, 845 S.E.2d 653. 661 (2020).

Thus, in order for the victim's other acts to be admissible under Rule 404(b) this
Court must find: (1) that there is sufcient proof so that the jury could nd that the victim
committed the other act in question; (2) that the other acts evidence is relevant to an issue

other than the victim‘s characterz; and (3) that the probative value3 of the other acts

evidence is not substantially outweighed by the danger of unfair prejudice, confusion of
the issues, misleading the jury or by considerations of undue delay or waste of time.“ See
Bradshaw v. State 296 Ga. 650, 769 S.E.2d 892 (2015); and Jones v. State, 301

Ga. 544, 802 S.E.2d 234 (2017).

SUMMARY OF THE ISSUE
The Defendants propose to offer certain extrinsic acts claiming that the evidence
is admissible to illustrate Ahmaud Arbery’s modus operandi, motive, preparation, plan,
identity, and his intent, “and thus, his absence of mistake to: use running or jogging as a

cover to commit crimes against persons and the community; to steal; to commit burglary;
to commit forcible felonies; and to either flee when challenged, confronted, or questioned
by citizens or law enforcement about his conduct and/or to commit forcible felonies

The determination of whether evidence is relevant is made by reference to O.C.G.A. § 24-4-401, which
"relevant evidence" as evidence that “ha[s] any tendency to make the existence of any fact that is
of consequence to the determination of the action more probable or less probable than it would be without
the evidence." “This is a binary question — evidence is either relevant or it is not.” Anderson v. State, No.
A21A0452, 2021 WL 2643914, at *4 (Ga. Ct. App. June 28. 2021), citing Strong v. State, 309 Ga. 295, 300
(2)(a), 845 S.E.2d 653 (2020).
3
Probative value depends significantly on the quality of the evidence and its logical connection to the fact
for which it is offered. State v. Stephens, 310 Ga. 57, 849 S.E.2d 459 (2020) (holding that a trial court does
not abuse its discretion when it determines that the connection between the evidence and the purpose for
2

denes

which it is being offered is too tenuous to establish relevance or that the chain of inferences a jury would
be required to make was too attenuated to cause the evidence to be relevant).
4
Rule 403 "is designed to exclude matter of scant or cumulative probative force, dragged in by the heels
for the sake of its prejudicial effect." McKinney v. State, 307 Ga. 129, 137, 834 S.E.2d 741, 748 (2019).
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against citizens or law enforcement who challenge, confront, or question his conduct.”

See, Defendants’ Notice of/ntent,

led

Dec. 30, 2020 at pp. 2-7.5

Defendants claim that there are a number of factual issues at trial that would make
the extrinsic act evidence admissible under Rule 404(b).

Specifically, as stated by

Defendants;
a.
Why was Ahmaud Arbery in Satilla Shores, particularly in 220 Satilla
Drive, a vacant house under construction?
b.
Why did Ahmaud Arbery run after having been spotted inside 220

Satilla Drive?

Why did Ahmaud Arbery continue to run when the McMichaels
caught up to him to tell him to stop running and talk to them?
d.
Why did Ahmaud Arbery turn toward Travis McMichael to attack him
instead of continuing to run away from him and out of the neighborhood?
c.

Defendants then explain that these issues are relevant, in fact central, to their apparent
afrmative

defense of citizen's arrest.

The State has responded arguing, again interalia. that (1) the State has not placed
the character of the victim in dispute; (2) the State does not dispute that the victim entered
220 Satilla Drive on at least four occasions, taking nothing from inside the vacant property
under construction; and (3) the State does not dispute that the victim was running in the

Satilla Shores neighborhood on February 23, 2020. The State further argues that the
Defendants' "issues" are not genuinely in dispute. and that the Defense is using the other

acts evidence simply to show propensity?

ANALYSIS AND OPINION
sufficient proof so that the jury could
the other acts in question.

1. Is there

nd

that the victim committed

Generally, the State does not dispute that Arbery committed the "other acts"
presented to this Court at the evidentiary hearing held on May 12, 2021. The Court
does note that the State took exception to the evidence presented on two alleged
The Defendants’ Notice of Intent provides more detail on the incidents by date and evidence was
presented at this Court’s hearing on May 12. 2021.
5
The above is intended as a short summary of the issues presented. Both sides have submitted extensive
briefs which should be referred to for a more detailed presentation of their positions.
5
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occasions of shoplifting at Love's gas station in 2020. claiming there is insufcient
evidence to prove Arbery committed these acts. All matters remain subject to proof
at trial, but for the purposes of this Order, the Court nds

admissibility is satisfied as there is sufcient

that the first element of

proof of the “other acts”.

acts evidence relevant to an issue other than the victim's
character (Rule 401).

2. ls the other

Under Rule 401 “'relevant evidence’ [is] evidence that ‘ha[s] any tendency to make
the existence of any fact that is of consequence to the determination of the action more

probable or less probable than
—

it would

evidence is either relevant or

it is

be without the evidence.’ ‘This is a binary question

not,” Anderson v. State, No. A21AO452, 2021 WL

2643914, at *4 (Ga. Ct. App. June 28, 2021), citing Strong v. State, 309 Ga. 295, 300

(2)(a), 845 S.E.2d 653 (2020).

Therefore, in order for “other acts" evidence to be

admitted, it must be relevant to a genuine issue in dispute in the case. “The relevance

standard under Rule 401 is a liberal one,

[but] it is not meaningless or without

boundaries, and the determination of relevance remains within the trial court's discretion,”

State v. Stephens, 310 Ga. 57, 60, 849 S.E.2d 459, 462 (2020)(citation omitted).
Defendants claim a fact of consequence in this case is whether they were
“unlawfully chasing Ahmaud Arbery" in the Satilla Shores neighborhood.7

A corollary to

that, as the Defendants argue, is that under Georgia's citizen’s arrest statute issues that

must be presented at trial are (1) the Defendants’ belief about Ahmaud Arbery's intent
and motive behind entering the vacant house; (2) the Defendants’ intent and motive
behind chasing Ahmaud Arbery; and (3) Travis McMichael's use of deadly force after

Ahmaud Arbery turned toward him at the front of his truck. They claim that part of that
inquiry is an evaluation of Arbery's intent and motive when he turned toward Travis

McMichael, instead of stopping or running away.“ Defendants then explain that there are
a number of factual questions that would make the extrinsic act evidence admissible
under Rule 404(b), such as:

7
3

Defendants’ Brief in Support, led June 2, 2021 at p. 2.
See generally, supra note 7 at pp. 4-7.
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a.
b.

c.
d.

Why was Ahmaud Arbery in Satilla Shores. specically in 220 Satilla
Drive, a vacant house under construction?
Why did Ahmaud Arbery run after having been spotted inside 220
Satilla Drive?
Why did Ahmaud Arbery continue to run when the McMichaels
caught up to him to tell him to stop running and talk to them?
Why did Ahmaud Arbery turn toward Travis McMichael to allegedly
attack him?

These questions, as proffered by the Defense, are not genuine factual issues in
dispute. The fact that Arbery entered 220 Satilla Drive in Satilla Shores is not in dispute.
Similarly, the fact he was running down the street in Satilla Shores is not disputed.

Various evidentiary sources place Arbery

in

the house and on the street. Furthermore.

there is a now famous cell phone video that documents, in real time, Arbery's actions

when confronted on the street by Travis and Gregory McMichael. None of “other acts”

evidence proffered by the Defendants have "any tendency to make the existence of any
fact that is of consequence to the determination for the action more probable or less
probable than it would be without the evidence." O.C.G.A. § 24-4-401.

The questions presented create a strawman that endeavors to make character
evidence relevant. Indeed. evidence on
Arbery did anything on February 23, 2020,
as opposed to
he did, does not make it "more probable or less probable" that the

m

m

Defendants committed the acts charged. The Defendants explain that "[e]ither fact —
‘immediate knowledge’ or ‘reasonable and probable grounds’ - become ‘more probable’
if evidence that probes the intent and motives behind Arbery's entering the vacant house

and running that day are admitted into evidence."9 Although permissible uses are offered,
it is

apparent that Defendants’ intended use of the victim's other acts is to engage in

speculation as to

My Arbery acted as he did.

To be clear, the Defendants contend that

“other acts” of the victim, unknown to them, have a tendency to make their February 23,

9

Supra note 7 at p. 4.
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2020 suspicions about the victim more correct - in hindsight. The Court nds

that this

retroactive rationale does not make the “other acts” relevant.”
3. ls the probative value of the other acts evidence substantially outweighed by

the danger of unfair prejudice, confusion of the issues, misleading the jury
or by considerations of undue delay or waste of time (Rule 403).

Even if the Court were to determine that the "other acts" are relevant the evidence
must still must be analyzed under O.C.G.A. § 24-4-403. Rule 403 grants the trial court

discretion to exclude relevant evidence "if its probative value is substantially outweighed
by the danger of unfair prejudice, confusion of the issues, or misleading the jury or by

considerations of undue delay, waste of time. or needless presentation of cumulative

evidence."

The application of the Rule 403 test is a matter committed principally to the
discretion of the trial courts, but
the exclusion of evidence under Rule
403 is an extraordinary remedy which should be used only sparingly. The
major function of Rule 403 is to exclude matter of scant or cumulative
probative force, dragged in by the heels for the sake of its prejudicial effect.
Flowers v. State, 307 Ga. 618, 622-23, 837 S.E.2d 824, 829 (2020).
weighing the probative value of "other acts" evidence. a court may consider a
number of factors, including (1) the need for the evidence, (2) the overall similarity of the
In

other acts and the acts charged, and (3) the temporal remoteness of the other acts.

Bradshaw v. State 296 Ga. 650, 656-57, 769 S.E.2d 892, 897 (2015); Jones v. State
301 Ga. 544, 546-47, 802 S.E.2d 234, 238 (2017).
a. The need for the evidence.
In

Section 2 of this Order the Court has summarized the Defendants’ claims of

relevance and need as to the “other acts" evidence. Although permissible uses have
been proffered, it is apparent from the arguments presented that Defendants' intended
use of the victim's other acts is to engage in speculation as to why Arbery acted as he did
on February 23, 2020.

As referenced above, the other act evidence appears to simply

1°

The Defendants have also argued that the "other acts" evidence may be admissible under a separate
theory that Arbery’s mental health is relevant and the evidence can again explain "why" he acted the way
he did when confronted in Satilla Shores. Those arguments shall be addressed under a separate order.
State v. Travis McMichael, et. al.
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be impermissible character and propensity evidence. For example, the “other acts" could
be used to contend that: (1) Arbery had prior run-ins with law enforcement and was of
bad character; (2) Arbery must have been running to evade capture, as demonstrated

by his prior involvement with the police; and (3) Arbery must have threatened Travis

McMichael with unlawful force since Arbery used swear words and aggressive

This is clearly bad character and propensity
evidence and it was unknown to the Defendants on February 23, 2020. Further, all of
language with police ofcers

in the past.

the issues presented can be addressed through other admissible evidence.

As

noted above, it is not disputed that Arbery was in 220 Satilla Drive on February 23,

2020, that he was seen running in Satilla Shores, and video shows what actually
happened in the moments before his death. Therefore, the Defendants have failed
to show a need for the evidence.
b. The overall similarity of the other acts.

The Defendants did not provide this Court with specics of how the ”other acts"
evidence and the specific actions of Arbery on February 23, 2020, are similar. They have
instead made arguments explaining how the other “acts evidence" may explain Arbery's

conduct. The Court notes that although some rational similarities may be drawn, there

are signicant

differences between the prior acts of the victim and his actions on February

23, 2020. See, Brooks v. State, 298 Ga. 722, 725-26 & n.1 0, 783 S.E.2d 895, 899 (2016).

c. The temporal remoteness of the other acts.
Here, the majority of the acts at issue occurred within five years of the alleged
incident. The Court has weighed the issue and does not nd

it

dispositive.

d. The probative value is substantially outweighed by other factors.

Rule 403 lists specific considerations that are relevant

in this

case such as “the

danger of unfair prejudice, confusion of the issues. or misleading the jury or by
considerations of undue delay, waste of time, or needless presentation of cumulative

evidence."
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i.

Unfair prejudice

“Unfair prejudice" speaks to the capacity of some marginally relevant evidence to
lure the factnder

into a decision on a ground different from proof specic

to the offense

charged. See, Old Chief v. United States, 519 U.S. 172, 180 (1997). Again, the character
of a victim is neither relevant nor admissible in a murder trial. See Austin v. State, 268

Ga. 602, 492 S.E.2d 212 (1997). The Defendants are asking this Court to make an
exception arguing admissibility under Rule 404(b). Even with an appropriate instruction
to the jury, the “other acts" evidence could lure the factnder

into deciding this case on

the basis of Arbery’s character as shown through prior run-ins with law enforcement. ln

contrast, the Defendants have previously presented evidence of their own lack of criminal
history, prior employment history, military service, and assert that the actions they took

were reasonable to protect their neighborhood. A decision weighed down by an improper

character examination would be of considerable risk if the “other acts" evidence is
admitted in this case.

ii.

The Court

Confusion of the issues
nds

that there is the potential for confusion of the issues if the “other

acts" evidence was admitted. The issue for the jury is whether the Defendants committed
the crimes alleged in the indictment, or whether the Defendants were engaged in a lawful

citizen's arrest. Another potential issue is whether Travis McMichael acted in self-defense
when he shot Arbery. The introduction of the victim's "other acts" would tend to create

confusion for the jury as to whether it is the Defendants' actions on February 23, 2020, or
the victim's actions in 2013, 2017, 2018 and 2020 that are the relevant acts to be

considered.
iii.

Misleading the jury

The Court is concerned that even with an appropriate charge the “other ac”
evidence may lead the jury to believe that they may consider the character of the victim
in their

analysis of the Defendants' afrmative

defenses.

Similarly, the “other act"

evidence may lead the jury to believe that although Arbery did not apparently commit any
felony that day, he may pose a future dangerousness in that he would eventually commit
State v. Travis McMichael, et. al.
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more alleged crimes, and therefore, the Defendants' actions were somehow justied

on

that basis.

iv.

Undue delay, waste of time and needless presentation

As referenced above, the issues presented

in this

other evidence. Furthermore, as previously addressed.
in

case can be addressed through

it is not disputed}

that Arbery was

220 Satiila Drive on February 23, 2020, that he was seen running in Satiila Shores, and

video shows what actually happened in the moments before his death.

CONCLUSION
For the foregoing reasons the Court DENIES Defendanlts‘ request to introduce

404(b) evidence as proposed in their December 30, 2020‘ Notice of Intent to introduce

Evidence Pursuant to O.C.G.A. § 24-4—404(b) and Uniform Superior Court Rule 31.1.1”

so ORDERED this

iday

of

Nae 51'

,

2021.

Hon. Timothy R. W‘almsiey

Judge, Superior Court
State of Georgia
cc:

All Parties of Record

11

The Court has limited its opinion to the issues presented in Defendant‘s Notice of Intent to Introduce Evidence
Pursuant to O.C.G.A. § 24-4-404(b). The Court notes that the McMichaels have asked, hypothetically, “[w1hv did
Ahmaud Arbery turn toward Travis McMichael to attack him instead of continuing to run away from him and out of
the neighborhood?" The question appears to ask whether the victim had a violent character. Yet, there has been
no argument presented considering OCGA § 24—4—405ia).
Rule 405(3) provides that:
Evidence of a person's character or a trait of character shall not be admissible for the purpose oi
proving action in conformity therewith on a particular occasion, except for:
(2) Subject to the
limitations imposed by Code Section 24—4—412, evidence of a pertinent trait of character ot the
alleged victim of the crime offered by an accused or by the prosecution to rebut the same; or
evidence of a character trait of peacefuiness of the alleged victim offered by the prosecution in a
homicide case to rebut evidence that the alleged victim was the rst aggressor.
OCGA § 24—4—405(a) then limits the presentation of proofon the issue to testimony as to reputation or by testimony
in the form of an opinion. "Therefore, as a general rule, character evidence of a victim is limited to reputation or
opinion, not specific bad acts." Mohamud v. State 297 Ga. 532, 536, 773 S.E.2d 755, 759 (2015), rejecting Chandler
v. State, 261 Ga. 402, 405 S.E.2d 669 (1991). As with Rule 404(b), the specic "other acts" would not be admissible
under Rule 405.
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