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CASE # CR—2000433

IN THE SUPERIOR COURT OF GLYNN COUN
STATE 0F GEORGIA

CLERK SUPERIOR COURT

STATE OF GEORGIA
v.

:

TRAVIS MCMICHAEL

INDICTMENT NO.
CR—2000433

GREGORY MCMICHAEL,
Defendants.

DEFENDANT’S RESPONSE TO STATE’S ”4.2
MOTION IN LIMINE: CHARACTER OF VICTIM”
Defendants, GREGORY MCMICHAEL and TRAVIS MCMICHAEL,

through counsel, respond to State’s Motion ”4.2, Motion in Limine:
Character of Victim,” by asking the Court to do the following:
(a)

address the lirnine issue involving Ahmaud Arbery’s character,

prior arrests, misconduct with law enforcement and probation,
convictions, and probationary status in the context of
Defendants' 404(b) Notice, and,
('b)

address the admissibility of Ahmaud Arbery’s mental illness,

diagnosis, symptomatic manifestations, treatment,
noncompliance with medication, and exacerbation by use of

illegal drugs by holding an evidentiary hearing so that the

defense can present the evidence, law, and argument to show

Why these matters are relevant, admissible, and inextricably
intertwined with the sole defense of justification.
In support of this Response, Defendants show this Court the following:
I.

On December 30, 2020, Defendants filed a 404(b) motion, listing the
acts covered by the State’s Motion 4.2, including Ahmaud Arbery’s

"character, prior convictions,” ”specific instances of misconduct of the

victim, including any encounters with law enforcement, arrests,
convictions [and the fact that Arbery] was on probation at the time of his
death.” [State’s 4.2, paragraphs 2 and 5]. The Defendants’ 404(b) motion

will be the best procedural posture for the resolution of the admissibility of
that evidence.
II.

Mental Health of Ahmaud Arbery
Defendants do intend to introduce evidence of Ahmaud Arbery’s

deteriorating mental health as witnessed by family members, neighbors,
and his probation officer, leadingto the probation officer’s directive that

Ahmaud Arbery get a mental health evaluation at Gateway Behavioral
Health on December 18, 2018. Defendants further intend to introduce the

information Ahmaud Arbery provided to the mental health evaluator
concerning his auditory delusions sometimes commanding him ”to rob
and steal” and sometimes telling him ”to hurt people,” his combative
tendencies, his anger, and his difficulty in situations inside and outside his
home. O.C.G.A. § 24-8-803(4).

Defendants also intend to introduce evidence from Ahmaud Arbery’s
mental health evaluator, who on December 18, 2018, diagnosed him with

Schizoaffective Disorder and established a treatment plan, which included
prescription medication. Defendants intend to introduce evidence that

Ahmaud Arbery did not return for mental health treatment and that he
only took the medication for a few days, which means that on February 23,
2020, he was not taking his mental health medication. Defendants

will

present expert testimony, as well, to explain the nature of Schizoaffective

Disorder, its strong relationship with uncontrolled violence, aggression,

‘

and significantly reduced impulse control. The experts will also be able to

explain the effect of not taking prescribed medications nor participating in
recommended therapy for this serious mental health disorder, and

significantly, how marijuana use can exacerbate the symptoms associated

with Schizoaffective Disorder. And, finally, Defendants intend to

introduce the State’s forensic Chemist’s expert testimony concerning her

analysis of autopsy blood from Ahmaud Arbery. This expert will testify
that the scientific analysis reveals that at the time of his death, the presence

of tetrahydrocannabinol

(”THC”), the main psychoactive compound in

marijuana, was found in Arbery’s blood. McWilliams v. State, 280 Ga. 724'
(2006).

The Defendants do not intend to introduce this evidence—as the
State suggests

—-

to malign Ahmaud Arbery’s character. Quite the contrary.

Instead, the evidence is admissible because it is relevant to the Defendants’
sole defense of justification, Which defense necessarily requires the jury to

make factual decisions concerning who was the aggressor and Who was

defending himself at critical times on February 23, 2020.
HI.

Statement of the Law

The Defendants’ sole defense to all of the indicted offenses is
justification—the right to defense of self or others when faced with
‘

imminent danger of death or serious bodily injury. O.C.G.A. §§ 16-3-20(1)
and 16-3-21(a). In order for the Defendants to raise the justification
defense, they will show that the private citizens arrest statute authorized

their efforts to attempt to detain Ahmaud Arbery until the police could

arrive so that law enforcement could investigate the reasonable grounds of
suspicion against him that he had been engaged in criminal activity. Greg
and Travis McMichael had the right to avail themselves of that statute and

they acted in accordance With it; therefore, they were not the first
aggressor. O.C.G.A. § 17—4-60; O.C.G.A. § 16-3-21(b)(3). Additionally, the

jury will be instructed that if they find that Ahmaud Arbery was fleeing
from an attempt to commit a felony, he was not justified in using force
against Travis McMichael. O.C.G.A. § 16-3-21 (b)(2). And, the pattern jury

instruction relating to self defense sets forth the objective ”reasonable
person” standard, necessitating the jury’s access to and review of all the
attendant facts and circumstances relating to Ahmaud Arbery that Travis

and Greg McMichael would have seen, heard, felt, and otherwise
appreciated.1

So the issue of Ahmaud Arbery’s mental illness becomes relevant.

Relevant evidence is evidence that has ”any tendency to make the existence
of any fact that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence.”
”In applying the law of self-defense,

kill another person in
defense of self. The standard is whether the circumstances were such that would excite
not merely the fears of the defendants but the fears of a reasonable person.” Pattern
Jury Instruction.
1

a defendant is justified to

O.C.G.A. § 24-4-401. The fact of Ahmaud Arbery’s deteriorating mental
health, his report that he suffers from auditory hallucinations that tell him
to ”hurt people,” the diagnosis of Schizoaffective Disorder, which is

inextricably linked to Violent and impulsive behavior, Ahmaud’s refusal to
take the prescribed medication, and his use of marijuana —a drug that
exacerbates the Violent symptoms of Schizoaffective Disorder--all tend to

make the following determinations that the jury is required to reach, in
order to reach a verdict, more or less probable than they would be without
this evidence:

A.

In Count One of the Indictment, the Defendants are charged

with malice murder. In order to prevail, the State will have to prove that
the killing was done ”unlawfully," in other words, without justification.

The offense of malice murder requires that the jury find malice, either
”express or implied” by the conduct of the defendants; therefore, they will
be charged that ”[m]a1ice shall be implied where no considerable

provocation appears and where all the circumstances of the killing show
an abandoned and malignant heart.”

O.C.G.A.

§ 16-5-1(b) (emphasis

added). The causal connection between Ahmaud Arbery’s mental illness
and impulsive violence, coupled with his auditory hallucinations directing

him to ”hurt people,” are just a few of those circumstances that the jury
must review and assess, in order to determine Whether the killing was

justified and Whether malice of the Defendants can be implied.
B.

When Travis McMichael momentarily raised his shotgun and

ordered Ahmaud Arbery to stop, while Greg McMichael had the police on
the phone, doing his best to give their location, the State has characterized

this move as one of first aggressor. The State has repeatedly opined that

Ahmaud Arbery’s decision to charge and attack Travis McMichael was the
last ditch effort of an otherwise sane, exhausted, young black jogger Who

believed that Travis and Greg McMichael were about to kill him. This
characterization is fatally incomplete when it omits the medical and
scientific reality of a reasonable alternative explanation of what was likely

going on in Ahmaud Arbery's mind at the time he made these fatal splitsecond decisions and, moreover, the way Ahmaud’s mental illness would

have manifested itself to Travis and Greg as he ran towards them, a
manifestation they described in police interviews that day, a description
that is consistent with the reaction of a person suffering the precise mental

health malady with which Ahmaud Arbery had been diagnosed but had
left untreated.

C.

The sole defense of justification requires that the jury determine

whether Travis McMichael was reasonably in fear of being killed or

seriously injured by Ahmaud Arbery when Arbery charged and attacked

Travis. The jury will be instructed that their assessment turns on the
reasonable person standard; therefore, it is critical that they have all the

relevant facts necessary to make that decision, including the way that

Ahmaud Arbery would have appeared as he closed in on Greg and Travis.

IV.

Conclusion
Therefore, Gregory and Travis McMichael respectfully move this

Court to set this matter down for an evidentiary hearing where the defense

will present the evidence in support of the admissibility of the mental
health evidence outlined above and, at the conclusion of the hearing (after
the transcript has been prepared), to brief the Court on the admissibility

and relevance of that evidence for trial.

Dated this 29th day of January, 2021.
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Certificate of Service
I hereby certify by my signature that I have served a copy of Defendant’s Response to State's 4.2

Motion in Limine: Character of Victim on the Office of the District Attorney for the Cobb Judicial
Circuit by emailing it to the attorneys below:
Jesse Evans
Cobb County District Attorney's Office
70 Haynes Street
Marietta, GA 30090
|esse.evans@cobbcounty.org

Linda Dunikoski
Cobb County District Attorney's Office
70 Haynes Street
Marietta, GA 30090
Linda.dunikoski@cobbcoung.org

Norman Barnett
Cobb County District Attorney’s Office
70 Haynes Street
Marietta, GA 30090
norman.barnett@cobbcounty.org
Courtesy copy:

Kevin Gough
Attorney for William R. Bryan

501 Gloucester Street, Suite 121
P.O. Box 898
Brunswick, GA 31521

Kevingough.firm@gmail.com
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